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BRIEF OF PETITIONERS 
PRSLIMINARY STATEMENT 

The petitioners seek review of an Order of the 
Board of Iraraigration Appeals dated March 14, 1975 finding 
that the petitioners were deportable frora the United Srates 
and denying the petitioners' application to have their 
proceedings terrainated. The jurisdiction of this Court in 
this matter is pursuant to the provisions of Public Law 
87-301, 8 U.S.C. 1105(a). 
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STATUTES INVOLVED 


Section 101(a)(13) of the Iramigration and Nation- 

ality Act of 1952, 8 U.S.C. 1101 provides: 

'"The term "entry" means any coming of an alien intothe 
United States, irom a foreign port or place or from an 
outlying possession, whether voluntarily or otherwise.... 

Section 235(a) 8 U.S.C. 1225: 

"The insoection, other than the physical and mental 
examination, o£ aliens (IkMI alian c~) 
seeking admission or readmission to, or 
of oassing through the United States shall be con- 

ducted by g imnigration officers except as otherwise 
provlded in regard to spacial inquiry officers AU 
aliens arriving at ports of the Unlted States shall 
examined by one or more immigration officers at tne 

di.scretion y of the Attorney G f^ eral T an f “^ion officers 
regulations as he may prescribe. Immigration ottice . 

are hereby authorized and empowered to board and 
lelrch any vessel, aircraft, railway car or other 
conveyance, or veAicle in which they beHeve alians 
are being brouglt into the United States. 

Section 236(a) 8 U.S.C. 1226. 

"A soecial inquiry officer shall conduct proceedings 
tnder thL s2ctiL, admirister oaths, Prasent and 

receive evidence, and interrogateexamineand 
crossexamine the alien or witnesses. He shaV 1 
anrhoritv in anv case to determine whether an arriving 
allenlZ has Seen detained for further <[er 

section 235 shall be allowed to enter or shall be 
cluded and deported. 








OUESTIONS INVOLVED 


1 DID THE PETITIONERS MAKE AN ENTRY INTO THE 
' UNITED STATES SUFFICIENT TO CAUSE THEM TO 
BE PLACED UNDER DEPORTATION PROCEEDINGS, 
RATHER THAN EXCLUSION PROCEEDINGS. 


2 DOES THE IMMIGRATION OFFICER AT THE BORDER 
’ have T he RIGHT TO DETERMINE WHETHER AN 
ALIEN 1S TO BE AFFORDED A DEPORTATION 
HEARING OR AN EXCLUSION HEARING? 


3. 


DID THE ALIENS EVADE INSPECTION AND WERE 
THEY FREE FROM ACTUAL OR CONSTRUCTIVE 
RESTRAINT AFTER THEY CROSSED THE 
INT ERNATIONAL BORDER LINE? 
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THE FACTS 


The petitioners are all natives and citizens of 
China. Their attempt to elude inspection and exatninati on 
was aborted when they were apprehended by the Immigration 
Service while they were attempting to enter the United 
States within one mile of the Canadian Border, and within 
minutes after they crossed the international border line. 

The facts vere agreed to by both sides before the 
Immigration Judge and before the Board of Immigration Appeals. 
A diagram of the roads near where the aliens attempted to 
enter this country is included in the appendix. The facts 
which were agreed to were basically included in the affidavit 
of an officer of the Immigration Service. 

On or about 3 A.M. on September 23, 1975, John 
Lovejoy, a chief Patrol agent was stationed near the Canadian 
border. He was at an intersection, four-tenths of a mile 
from the international border line. The intersection is 
known as the Bradley and Durham Road intersection. Bradlev 
Road is a road that leads from Canada to the United States. 

Mr. Lovejoy was stationed at that part of the Bradley Road 
which is within territorial limits of the United States. 

Mr. Lovejoy's affidavit stated that he heard a vehicle pass 
the intersection, but he saw no lights. After the vehicle 
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or van passed the intersection, the lights were turned on. 

The officer then proceeded to follow the car for approxi- 
matelv one mile. He stopped the vehicle when it made a tum 
into a road off Bradley Road (which incidentally was a dead 
end). The aliens were arrested at that time. 

Mr. Lovejoy, the agent, stated in his affidavit 
that he was following a vehicle in which the aliens were 
secreted in order to see if the car was going to the in- 
spection station. He further went on to say that if the 
van deviated from the posted route to the inspection station, 
the van’s occupants were no longer seeking to be inspected. 
After the aliens were arrested, they were brought to the 
inspection station and were placed under deportation pro- 

ceedings. 

From the affidavit of Mr. Lovejoy and from the 
diagram that is annexed to the appendix, it is considered 
that the correct way to go to the inspection station would 
be to continue south on Bradley Road to Monument Road. At 
the Monument Road intersection there is a sign which directs 
persons to the inspection station, which is to the west and 
north of Bradley and Monument Roads. The driver of the van, 
on September 23, 1975, is not a party to these proceedings, 
but he had previously been stopped on another day when he 
was on the Monument Road. However, he returned immediately 
to Canada without ever having gone to the inspection station 




and without any proceedings having been brought against hira 
at that previous time. 

In addition to being placed under deportation pro- 
ceedings, the aliens were criminally charged with a violation 
of Title 8, U.S.C. Sec. 1326, in that they had previously 
been arrested and deported from the United States, and 
attempted to re-enter without gaining advanced permission of 
the Attomey General which is required of aliens deported 
from the United States. (They were sentenced to a jail term). 

After their guilty pleas, the aliens were afforded 
a joint hearing in deportation. At that hearing, objection 
was made to the institution of deportation proceedings on 
the grounds that the aliens had not made an entry into the 
United States, and therefore, deportation proceedings were 
improper. The argument made by the aliens was that since 
they were stopped while attempting to enter the United 
States, and before they eluded inspection and examination, 
they therefore, should have been placed under exclusion pro- 
ceedings. The Inmigration Judge found that they had made an 
entry into the United States, as defined in U.S.C. 1101(a)(13) 
This decision was appealed to the Board of Immigration 
Appeals where the decision was affirraed. 




This petition seeks review of the deterraination of 
the Board of Immigration Appeals which was contrary to other 
decisions of the Board and Courts with reference to the 
prcpriety of commencing deportation proceedings where the 
proper proceedings were exclusion proceedings. 

ARGUMENT 
POINT I 

EXCLUSION PROCEEDINGS AND DEPORTATION 
PROCEEDINGS ARE MUTUALLY EXCLUSIVE 

The question as to whether an alien is entitled to 
receive a hearing in deportaticn pursuant to Sec. 242 8 U.S.C. 
1252, or whether he is subject to the exclusion statutes of 
the Immigration Law, Sec. 8 U.S.C. 1225-1226-1227, has, in 
the past raised significant legal questions that are very 
basic to the enforceraent of the Immigration statutes of the 
United States. It has been determined that a person who is 
stopped at our border and whose admissibility into the 
United States is in question, shall be considered to be an 
applicant for adtnission, and afforded a hearing under the 
exclusionary statutes of the United Statea. If he was 
paroled into the United States to receive such a hearing he 
would be considered an applicant for adraission and would 
still receive an exclusion hearing, rather than a deportation 
hearing. (See Klapholz v. Esperdy, (201 F. Supp. 294 




(S.D.N.Y.,1961), affirmed per curiam 302 F.2d 928, certiorari 
denied 371 U.S.891 (1962) and Ma v. Barber, 357 U.S. 185 
(1958). 

If a person has made an entry into the United 
States, thereby being admitted or entering without inspection, 
or by eluding inspection, then he is subject to deportation 
from the United States, and the deportation statutes, Sec.8 
U.S.C. 1252-1253 are effective. There are differences in 
the effect of a person being ordered excluded from the 
United States, and a person who is ordered deported from the 
United States. Persons excluded cannot make applications 
pursuant to Sec. 243(h) of the Imraigration and Nationality 
Act, 8 U.S.C. 1253(h). See Ma v. Barber, 357 U.S. 185 (1958). 

The place where an excluded alien can be sent to 
is limited by our exclusion statutes. A person who is 
paroled into the United States for an exclusion hearing can 
also make certain applications which are not available to 
persons who have entered without inspection, or who have 
eluded inspection and examination. A person paroled into 
the United States for an exclusion hearing can make an 
application pursuant to 8 U.S.C. 1255 of the Iramigration and 
Nationality Act. That is, he may apply to adjust his status 
to that of a permanent resident. Thus, we can see that 
whether an alien is subject to our exclusion statutes or 
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deportation statutes is important to the alien. In the in- 
stant case, the «iliens suffer a substantial harm by being 
placed in deportation proceedings. 


POINT II 

THE ALIENS DID NOT MAKE AN ENTRY INTO THE 
UNITED STATES SINCE THEY HAD NOT ACTUALLY 
INVADED INSPECTION AND THEY WERE NOT FREE 
FROM RESTRAINT. _____ 

One of the best analysis of the question as to 
whether or not an alien has made «n entry into the United 
States is included in a decision made by the Board of 
Iramigration Appeals on October 5, 1973, matter of Pierre 
et al, Interim Decision 2238: The Board basically held that 
an alien has not effected an entry into the United States, 
unless while free from actual or constructive restraint, he 
has crossed into the territorial limits of the United States 
and has been inspected and admitted by an immigration officer 
or has actually and intentionally evaded inspection at the 
nearest inspection point. 

The Board further went on to say, in analyring 
this matter: 
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{TSfiTtraS: 

a F. 2 d 100 * (9 Cir. 192 TTT*c 5 rt. denTe 
623 ( 1928 ): Ly.Bg »• 


T^. c8 ss, hff '^cTf. 1 s«;*s:uffi s sss^^xu') 

of^ha lcc^is M ... «ny cowing of «n «li«n into th« 

®rtw"«sarai: fisro 

to th. following ‘"“iSiSk.^'wS^of S: SStU 

?sSS«fc 


?2’i« S. m Mi UW 196/7; HgttsT onnguitn^ 
uLuS*. A 17 334 26 *, unr.portj.d dKi.lon ^ 
w_l_urr io io« 7 ^? eouol«d with ( 4 ) freedom froo 

^gnfSSWS^SSr^ !•*« ■ nd - 

entry %«• effected. 

'4 

(A eopy of thi. i»t«l» d«cl»lon 1» laeluded in 
tha appmdlx. Thi. 1. doo., i« vlew of th. f.ct, th.t thls 
dacl.lOB i. «ot, .. y.t, 1« th. Bound Volu«. of th. 
Adainlstr.tlv. D«l.ion und.r Inlgr.tloo end M.tion.llty 
hm of the United St«te«). 

■i 






In the initumt c««e, the judge indic«ted thet 
since the eliene intended to ev«de inepection, «n entry w«« 


'N 


' 




t 





effectad when they crossed the territorisi oounaary 
It is the opinion of the vriter thst this is not tbe lsw 
nor hss ever \>een the lsw. For exsmple, if s person comes t« 
the sctusl border ststion snd rstKer thsn stopping for 
inspection bresks through the fence snd is spprehended sfter 
s short chsse; such s person could not be considered to be 
s person who hss effected sn entry to wsrrsnt his being 
»1 mnmA imd«r dsDortstion proceedings. If the Iwnigretion 


The slienn in the csse st the bsr ehould not hsve 
been plsced under deportetion proceedings. They did not ms 
sn entry becsuse they were spprehended while sttemptiiig to 
enter the United Ststes. The only resson thst deportstion 
proceedings were c nssnced is becsuse lt wss convenient 
for the eovemment to trest these csses in this mstter. 













that as a matter of law, no entry was made. Therefore, 
the deportatlon proceedlngs were lnproper and the subaequent 
deportatlon order lnvelld. 











COHCLUSION 


WHEREFORE, it is respectfully requested tbat the 
Court rule that the decision of the Iomigratiou Service is 
in error; that the order of deportation be set aside and 
the deportation proceedings terminated, and that the 
Inmigration Service be directed to proceed a*ainst the 
aliens pursuant to the exclusion statutes of the United 

States. 


Respectfully submitted 


LEBENKOFF & CGVEN 
Attomeys for Petitioners 
One East 42nd Street 
New York, N.Y. 10017 


ABRAMAM LEBENKOFF 
JULES E. COVEN 
Of Counsel 
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deperted fren the thitrd ftctec aad rocntcred er t” T" 

■ ....... .... (undcriir.ir.5 suvplicd nee frhlMt C - trarxerif. — c L * 

-ccnrd. Thc rrcrondcntc elnte tfceir piee ef ovilty «e eniy te ctto.-Hins 
to rrcntcr thc Unitcd Stetec. nct to retntrrins. I Kvr ccr.cldcrcd thic 
nolnt and otlll find that aii tha rccrondcnts antarcd thc fnltod MeUa 
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« allcgcd nn tha fTC?;>rs tc Shc« Ousaj all alle^tisns v.-'r? ?rovcn 
fcy th« ScrvJeo by clear, convincjnc ur.cr.uivocrl c-vidcnce. 


fS'gra, IX 19 CFDrTP.CD that tho rospsndonts bc der-ortcd frca tho UI.tca 
Itat-s ta tha EcjuMtc o{ Chino m ro«»M «e fia chag* cc«UX»«<l U 


thc Ordcra to 2ww Cnusc» 


- T t~ «ip*nrt» «rr.-.nt> if tbc afcrsr.r.n?d couf.try adviscs tb.e 

- . u , + ti. u-. 7 «l’* in«h to cr-ccrt tVic rcST-'-’ndcnts 

Attorncy Gnncrcl tr.ct it is ^ *-> . 

..._r.n. >.... 5 Attorr.cv Ccncxcl witV.in t.v-'Ci 


.... >.„ Attorr.cy ccncxci *• - - 

Jts torrit'try cr falls t» .« " 

ttonths f»XX«*--: oHsiuoX Xn^iry v&thor It wUX o» vdli twt ocuo.rt 
noreodcat* Joto Xt» torritory. tho roo?Sa!«t» chall 1» ~ 


llo-nrj V.cr.n. 
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J»X;...w.i* i« ■>■>=—• 
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Interim Decision #2238 


KATTER OF PI2RRE et al. 

In Exclusion Proceedings 
A-20182758-763 

Decided bv Soard October 5, 1973 


(1) An alicn r.as not effected an entry into the Unitec o^ates 
unless, while free from actual or constructive restraint, he 
has crossed into t'ne territorial limits of the United States 
and has been inspected and admitted by an immigration o.rrcer 
or has actually and intentionally evaded inspection at the 
nearest inspection point. 


(1) Respondents, Haitian refugees, who, upon arrival at the port 
of West Palm Beach, Florida, remained on board thexr vessei 
awaiting inspection by immigration officers but who wete not ad- 
mitted by such officers, did not make an entry into the Uni.eu 
States. Consequently, exclusion proceedings are proper in their 
cases and relief under section 243(h) of the Immigration and 
hationality Act, as amended, is, therefore, unavailable to 
them. 


EXCLUDABLE: Act of 1952 - Section 212(a)(20) [8 U.S.C. 1182(a)(20)] - 

Immigrants - no visas. 


ON BEHALF OF APPLICANTS: 
Donald I. Bierman, Esquire 
Bierman 6. Sonnett, P.A. 

600 Roberts Building . 

28 West Flagler Street: 
Miami, Florida 33130 


ON BEHALF OF SERVICE: 
Irving A. Appleman 
Appellate Trial Attomey 
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eutry was made, since it is clear that if they did 
not effect an »entry u into this country, exclusion pro- 
ceedings were proper, whereas tne proceedings mu 
in deportation if the aliens made an entry. 

Section 291 cf. the Immigration and Nationality Act 
provides that any person who applres for admission t 
the United States must establish that he is no 
jcct to exclucion. An alicn who has cffectcd an cntry 
ls not subject to exclusion. but rather to dcportation. 
Section 291 further provides that in deportation p 
ceedings the respondent must bear the burden of showing 
the time, place, and manner of his entry into th ® 

States. It follows, therefore, that the responsibxlity 
for establishing whether an entry has been made rests 
on the alien. 

The courts have found it necessary to interpret the 
term ”entry,“ which is now defined xn section 101(a)(13) 
of the Act as ". . . any coming of an alien into the 

United States, from a foreign port or pl * c £ 
outlving possassion . . . A survey of the many cascs 
which have treated this subject over the years leads to 
the following conclusion: An "entry" invoives (1) a 
crossing into the territorial limits of the United 
States i.e. physical presence; plus (2) inspection an 
admissionVby an inanigration officer, United States. v. 
Vasilatos^ 209 F.2d 195 (3 Cir. 1954); Lazarescuv. 

Uniced Scates. 199 F.2d 898, 900 (4 Cir. 1952); S£ < 3 > 
actual and intenCional evasion of inspection at the 

nearest inspection point, u.S. ex rel ■ G1 ° c ° n£ v ' S2p£> 
04 F.2d 18 (2 Cir. 192 '; Korini v. VjAzai State s, ^ 
F.2d 1004 (9 Cir. 1927), cert. denied 276 U.S. 623 (1928) 
lew Moy V. unlted States, 237 Fcd 50 52 (8 Cir. 191,). 

K atterof Estrada-Be tancourt, U I&h Oec. 191, 193 
Vvt, iQft-A- Matter of Alb U^ne-Urquizp., A17 334 264, vn 
rcportcd decision (BXA October 12? 1967); coupled w ith 
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(4) frecdora frora restraint:, Unitcd Ststes_ v. Vasiiaro s, 
supra; Lazarcscu v. United States , supra. In all or the 
above cases these conditions were satisfied and aa entry 
was effected. 

Ir. contrast, the courts have held that no entry xs 
made when the alien is talcen into custody upon his ar- 
rival at an American nort (even though he may posscss a 
valid iramigrant visa), Klaphplz Vq Bsperdy 302 F.2d 
928, 929 (2 Cir.), cert. denied 371 U.S. 8>1 (1962). 

There is no entry when the alien is under ofxicial rc- 
straint, even after his ship has arrived at port and he 
has been inspected and given a conditional ljnding per- 
mit, In re Dubbi osi, 191 F. Supp. 65, 6o (E.D. Va. 19oi). 
<£he restraint may take the forra of surveillance, unoe- 
knownst to the alien; he has still not made an encry 
despite having crossed the bordcr with thc xntent-on ox 
evading inspection, because he lacks the freedora to go 
at large and rai:c with the populaticn, Ex parte Cnov 
Chok, 161 Fed. 627, 629-30, 632 (N.D.N.Y.), afr'd 163 
Fed. 1021 (2 Cir. 1908), 

Parole is not an admlssion, section 212(d)(5), Imrai- 
gration and Nationality Act, and therefore does not con- 
stitute an entry, Leng Mavjte v. Ba rb g*^ * 

186, 183-90 (1958); Vitale v. INS, 4o3 r 
(7 Cir. 1972); Siu Fung Luk v. Roscnberg , 409 F.2d 555, 
558 (9 Cir.), cert. denied 396 U.S. 801 (19o9); U- 0 
rcl. Tom We Shung v. Murff , 176 F. Supp. 253, 256 
‘<S.D.N.Y. 1959Traff'd 274 F.2d 667 (2 Cir. 1960). hore- 
over, when an alien crosses thc border, intends to pre- 
sent himself for inspection. and follows the ordinury 
path from the intemational line to the nearest rnspec- 
tion point, he has not effected an entry, Thack v. 
Zurbrick, 51 F.2d 634, 635-36 (6 Cir. 1931). A fortiorr 
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ari entry is not made 'wlien sn. alien roereiy crosses into 
tne territorial waters of the United States without 
landing and without evading inspection. 

Xn the present case, the aiiens arrived at port buu 
did not land 0 Instead, they v;aited cn board their ves- 
col until they could be inspected by irciaigration offi- 
cers. Vfeile they raay have crossed into the territorial 
iiraits of the United States, they were not adaitted by 
ismigration officers, nor did they intentionally evade 
inspection. On the contrary, they requested inspection 
'frl p. 12). The captain o£ thc Araerican vessel had no 
authority to admit them. Indeed, he would have beer. 
oubject to penalties if he had penaitted tnern to laiio, 
sections 271 and 273, Inmigration and Nationality Act. 

CouriS-1 reiies heavily on Kacter o£ r.strada-Betnncourt, 
supra, in which we found that an entry had been made and 
thkt, therefore, deportation proceedir.gs rather than ex- 
ciusion proceedixrgs were proper. The alrens in that 
casc did not arrive at a ’Mesignated port of entry. _hc 
statcd that they "were required to proceed by the ordr- 
nary route to the nearest such port for their inspectxon, 
cnd held that "when they evaded inspection at that place 
their s entry* was effected and they were thereafter prop— 
ariy the subject of expulsion proceedings for having *en- 
tered without inspection,*" id. at 194. That the app-i- 
cants in the present case remained on board and waited 
f or the immigration inspectors to come to them does not 
^luer the fact that they dia not evade or seek to evade 
inspection at the nearest inspection point. 

Accordingly, we find that the applicants have not 
sustained their burden of establishing t.hat an entry was 
m«de. In Beauvil v. Ahrens , 333 F.2d 307 (5 Cir. 1964), 
oa cubstantially similar facts, the United States Court 
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of Appeals held that exclusion prooeedings «cre p-opei. _/ 
Consequently, w e agree with the inanigration judge that tne 
proceedings^are properly in exclusion, not in deportation. 

Since these are exclusion proceedings, the iramigra- 
tion iudge correctly refused to hear the applrcant.s 
claims of persecution under section 243(h) o- tne Acto 
That provision by its terms applies to alrcns wxth^n 
the United States" and not to those who, like the applx- 
cants, seek adraission. Section 243(h) relref rs thus un- 
available to appiicants in exclusxon proceedxngs, Le^ 
tov Ka u? torber , supra at 186; n.s. « «1. Tos. Wc Shun a 
V. Murff , supra at 260. 

Applicants for adraission and excluded aliens have 
the altemative reraedy of presenting evidence concemxng 
feared persecution to the District Dxrect? r / ia 
ing narole pursuant to sectxon 212(d; (5) <*nd 8 C.r ..v. 

Cf. Glavic v. Beechie , 225 F. Supp. 24, 27 
(S D Tex. 1963 77^'* 340 F.2d 91 (5 Cir. 1964) (where 
a irewman has the opportunity to soclc ^ c ' 

tion 212(d)(5), a hearing under sectxon 243 (h)_xs not 
required by the Act). The applicants have avaxled 
themselves of this opportunity, but tne Dis ^ict Direc- 
tor denied their requests for polxtical asylum afr< : r 
consultation with the Office of Refugee and Mxgratxon 
Affairs, Departraent of State. Neitner the xrxnxgratxo 

nor this Board is ec owered to grant paro-e pur-^ 
suant to section 212(d)(5) of the Act Matter of Conggr g, 
Interim Decision 2183 (BIA 1973), aff'd Conceiro v. Wks, 
360 F. Supp. 454 (S.D.N.Y. 1973). 


1/ The facts in the Beauvil case are fully set f 03 ^ 
in the xinreported Board decision, Matter of Haitnan 
Refugees , A13 322 344-57, 59-68 (BIA Deceraber 3, 

1963). 
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The applicants claim that not to allow them to he 
heard in deportation proceedings isavrolation of 
orocess under the Fifth Amendraent of the United Stateo 
Constitution. Similarly, they assert that it is a v - 
lation of their rights to due process and equal P rot J c " 
tior,. of the lnws under the Fifth and Fourteenth Amend- 
ments for the iirdaigration judge to refuse to hear the 
persecution claims. They insist further that thexr ex 
cl.usion and subsequent deportation to Haxti would con- 
stitute cruel and unusual punishment, and wouldviolate 
their rights under the Eighth Amendment of the United 
States Constitution. These claims were advancea in 
order to preserve them in the event that appeal to 
courts should become necessary. The applxcants ackno 
edge that it is not within the provxnce of thx* Board 
to^pass upon the constitutionality of the statutes we 
administer, Matter of L- , 4 I&N Dec. 556, 557 (BIA 1951). 

Ccngress has provided that a hearing te given to 
those whose right to enter is in dispufe, sections 235(b) 
and 236, Immigration and Nationality Act. V7e have 
mined that the heering held before the xmmigration judge 
in the present case was fairly conducted. We agree wxth 
•che decision of the immigration judge that the proceed- 
ir^s were properly in exclusiov , and that he was there- 
fore without jurisdiction to hear the persecution cla s 

under section 243(h). 

Counsal has requested that the case be certified to 
the Attomey General pursuant to 8 C.F.R. 3.1(h). 
see no reason for certification and therefore deny coun- 

sel®s request. 

ORDER: The appeal is dismissed. 


4 






